











































































































































































































































































































































































































































































































































































































































































































FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1331 Pennsylvania Avenue, N.W. , Suite 520N
Washington, DC 20004-1710
Telephone No.: 202-434-9933

January 30, 2013

SECRETARY OF LABOR : CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), :

Petitioner : Docket No. KENT 2011-97

A.C. No. 15-02709-234779

V.
HIGHLAND MINING COMPANY, LLC : Mine Name: Highland #9 Mine
Respondent
DECISION
Appearances: Brian D. Mauk, Esq., Rachel E. Levinson, Esq., Office of the Solicitor,

U.S. Department of Labor, Nashville, Tennessee, for the Petitioner
Jeffrey K. Phillips, Esq., Steptoe & Johnson, Lexington, Kentucky
for the Respondent

Before: Judge Moran

Introduction.

This docket, which originally involved 12 citations, was reduced to four disputed
matters." Highland admits two of the violations, but challenges associated findings, such as the
“significant and substantial” allegations. For the remaining two, it contests the fact of violation

itself and, in the alternative, the findings associated with those, should the violations be affirmed.

For the reasons which follow, the Court affirms each of the citations and the associate findings.

"In a joint motion to approve settlement, which motion was granted, eight of the 12
citations were settled. These were citation numbers 8501074, 8498630, 8501121, 8501122,
8507969, 8507970, 8501125, and 8501130.
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The Significant and Substantial designation.

The S&S terminology is taken from section 104(d) of the Mine Act, 30 U.S.C. § 814(d),
and refers to more serious violations. A violation is S&S if, based on the particular facts
surrounding the violation, there exists a reasonable likelihood that the hazard contributed to will
result in an injury or illness of a reasonably serious nature. See Cement Div., Nat'l Gypsum Co.,
3 FMSHRC 822, 825 (Apr. 1981). In Mathies, 6 FMSHRC 1, the Commission further explained
that “In order to establish that a violation of a mandatory safety standard is significant and
substantial under National Gypsum, the Secretary of Labor must prove: (1) the underlying
violation of a mandatory safety standard;” (2) a discrete safety hazard--that is, a measure of
danger to safety--contributed to by the violation;’ (3) a reasonable likelihood that the hazard
contributed to will result in an injury;* and (4) a reasonable likelihood that the injury in question

? The first requirement, a violation of a standard or a violation of the Mine Act itself, is
straightforward. Inclusion of violations of the Act itself, not simply safety and health standards
promulgated under it, makes sense because the Act has its own safety and health provisions
established in its text.

? The second requirement, the identification of a discrete safety hazard, means that there
is a measure of danger to safety contributed to by the violation. For each violation alleged to be
“significant and substantial,” the relevant hazard associated with the violation must be identified.
Accordingly, to provide a few illustrative examples, in a case involving a violation for the lack
of berms on a roadway, the judge cited the hazard of a vehicle veering off the roadway and
rolling or falling down the incline. Black Beauty Coal, 2012 WL 3255590, (Aug. 2012). So too,
in Cumberland Coal, 33 FMSHRC 2357, 2366 (Oct. 2011), the Commission held that an
operator’s failure to install lifelines that could not be used effectively contributed to the hazard
of miners not being able to escape quickly. Accordingly, in Cumberland Coal the Commission
made a point of emphasizing that the Secretary need not show a reasonable likelihood that the
violation itself will cause injury. Therefore, one does not analyze whether the violation will
cause injury, because the violation is distinct from the hazard. This means that one is to
determine if there is a reasonable likelihood that the hazard would cause injury. As applied in
that case, that meant that an analysis of the likelihood of a mine emergency actually occurring is
not part of the analytical equation. Thus, it is not the absence of a berm or the improper
positioning of hooks along a lifeline that is the focus. Rather, for the second element, it is the
hazard associated with the absence of those devices that is the subject for this part of the S&S
analysis. Accordingly, an inspector, in determining if a matter is S&S would, upon finding a
violation, identify the hazard associated with that violation by articulating the underlying hazard
that was the genesis for the standard’s creation and then inquiring whether there is a reasonable
likelihood, given the violation’s contribution to the risk, that the hazard will occur and cause
injury and, if so, whether it would be a reasonably serious injury.

* As for the third element, the Mine Act itself requires only that the violation of a
(continued...)
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will be of a reasonably serious nature.” Id. at 3-4 In Musser Engineering, Inc. and PBS Coals,
Inc., 32 FMSHRC 1257, 1280-81 (Oct. 2010) (“PBS”), affirming an S&S violation for using an
inaccurate mine map, the Commission held that the “test under the third element is whether there
is a reasonable likelihood that the hazard contributed to by the violation . . . will cause injury. . . .
the “Secretary need not prove a reasonable likelihood that the violation itself will cause injury.”
It also observed that “the absence of an injury-producing event when a cited practice has
occurred does not preclude a determination of S&S.” Id. at 1281.

Finally, the fourth element, that the injury must be a reasonably serious one, has not been
difficult to apply.® Another way to express this is that negligible mining mishaps, such as

%(...continued)
standard make a significant and substantial contribution to the cause and effect of the identified
mine hazard. It therefore may be thought of as a violation which has the effect of advancing
matters towards the creation of a hazard and therefore moving events towards a hazard’s
emergence. U.S. Steel Mining Co., 6 FMSHRC 1834, 1836 (Aug. 1984). While this third
element, that there be a reasonable likelihood that the hazard contributed to will result in an
injury seems, in practice, to be the most difficult to apply, the applicable test, that there be “a
reasonable likelihood” that an injury will result, is not as complex as it seems. It also may be
helpful when viewed from the perspective of what is not required. Thus, the test does not
require that it be demonstrated that it is more probable than not that an injury will result.
Instead, only a reasonable likelihood is required to be shown. Whether that reasonable
likelihood of an injury occurring has been shown is evaluated in the context of assuming
continued normal mining operations. U.S. Steel Mining Co., 7 FMSHRC 1125, 1130 (Aug.
1985).

> Regarding the “continued normal mining reference” for S&S determinations, the
evaluation of the reasonable likelihood of injury should be made assuming continued normal
mining operations. See U.S. Steel Mining Co., 6 FMSHRC 1824, 1836 (Aug. 1984). The
determination of “significant and substantial” must be based on the facts existing at the time the
citation is issued but also in the context of continued normal mining operations without any
assumptions as to abatement, Secretary of Labor v. U.S. Steel Mining Company, Inc., 6
FMSHRC 1573, 1574 (July 1984). Thus, it cannot be inferred that the violative condition will
cease. Secretary of Labor v. Gatliff Coal Company, 14 FMSHRC 1982, 1986 (December 1992).

% As noted in Topper Coal there may be circumstances when it is impossible to
determine the particular hazard contributed to by the violation. Sec. v. Topper Coal 20
FMSHRC 344, 1998 WL 210949 (1998). Topper focused on the applicability of an S&S finding
in the context of an MSHA spot inspection where mine management alerted a working section
that the inspectors were present. Thus, one could not tell, because of the warning, what
violations the inspectors might have uncovered had there been no advance warning given. It is
noted that although three Commissioners agreed that the violation was S&S, only two of them

(continued...)
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bumps, bruises and small cuts, do not constitute reasonably serious injuries. It’s important to
appreciate that when a standard is violated, the absence of an injury producing event actually
occurring does not mean that the violation was not S&S. Restated, no injury need occur for the
violation to be S&S. Elk Run Coal Co., 27 FMSHRC 899, 906 (Dec. 2005).

The inspector’s opinion in determining S&S.

The Commission and courts have observed that the opinion of an experienced MSHA
inspector that a violation is S&S is entitled to substantial weight. Harlan Cumberland Coal Co.,
20 FMSHRC 1275, 1278-79 (Dec. 1998); Buck Creek Coal, Inc., v. MSHA, 52 F.3d 133, 135-36
(7th Cir. 1995).

The S&S determination where health standards are involved.

Where health standard violations are in issue, the Mathies test applies upon finding, (1)
the underlying violation of a mandatory health standard; (2) a discrete health hazard--a measure
of danger to health--contributed to by the violation; (3) a reasonable likelihood that the health
hazard contributed to will result in an illness;’ and (4) a reasonable likelihood that the illness in

5(...continued)
did so on a “presumption theory,” that is, some violations may be deemed “presumptively”
S&S. Those two Commissioners then cited other examples in which such a presumption had
previously been applied in S&S matters. For example, those Commissioners noted that all
violations of the respirable dust standard are presumed to be S&S, Consolidation Coal Co., 8
FMSHRC 890 (June 1986) aff’d, 824 F.2d 1071 (D.C. Cir. 1987) and that an S&S presumption
has been applied to the preshift standard. Manalapan Mining Co., 18 FMSHRC 1375, 1394-95
(Aug. 1996).

" Where respirable dust is the health hazard, the Commission has stated: [G]iven the
nature of thehealth hazard at issue [i.e., respirable dust induced disease], the potentially
devastating consequences for affected miners, and strong concern expressed by Congress for
eliminating respiratory illnesses in miners, ... if the Secretary proves an overexposure to
respirable dust in violation of § 70.100(a), based upon designated occupational samples, has
occurred, a presumption arises that the third element of the “significant and substantial” test - -
a reasonable likelihood that the health hazard contribute or will result in an illness - - has been
established.0 Consolidation Coal at 899. In Secretary v. U.S. Steel Mining Co., Inc., 8
FMSHRC 1274 (September 1986), the Commission applied the analysis used in Consol to

a case involving the respirable dust standard when quartz is present. After considering

the legislative history which discussed the Congressional intent to prevent respirable diseases
induced by silica-bearing dust, the Commission held that any overexposure to respirable dust
based upon designated occupation sampling results giving rise to a violation of 30 C.F.R.
Section 70.101 presents a discrete health hazard. See Id. at 1279-1280.
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question will be of a reasonably serious nature.®* Consolidation Coal Co., 8 FMSHRC 890, 897
(June 1986), aff'd 824 F.2d 1071 (D.C. Cir. 1987). The Commission elaborated: “[G]iven the
nature of the health hazard at issue [i.e., respirable dust induced disease], the potentially
devastating consequences for affected miners, and strong concern expressed by Congress for
eliminating respiratory illnesses in miners, ... if the Secretary proves an overexposure to
respirable dust in violation of § 70.100(a), based upon designated occupational samples, has
occurred, a presumption arises that the third element of the “significant and substantial” test - - a
reasonable likelihood that the health hazard contribute or will result in an illness - - has been
established.” Id. at 899.

Citation No. 8501110.

This citation, involving an admitted violation of 30 C.F.R. § 75.1731(b), states:
“[t]he 4-C belt line was not being maintained in proper alignment. The belt was out of alignment
allowing the belt to rub 6 belt frames between crosscut 42 and 43. [T]he belt frames were
beginning to get warm to the touch and had started to cut into the belt frames.” Citation No.
8501110. The cited provision, entitled, “Maintenance of belt conveyors and belt conveyor
entries,” provides in relevant part: “(b) Conveyor belts must be properly aligned to prevent the
moving belt from rubbing against the structure or components”

Highland admits the violation, but it disputes the S&S and moderate negligence
designations, and that it affected four miners.

8 In a similar fashion, regarding the fourth element of Mathies in the context of health
violations, the Commission held that there is a reasonable likelihood that illness resulting from
overexposure to respirable dust will be of a reasonably serious nature. On appeal, the DC Circuit
affirmed the Commission's decision and rejected Consol's argument that the presumption
adopted by the Commission lacks a rational basis because short-term exposure to respirable dust
can never result in a significant and substantial violation. It observed: “Consol's argument fails
to consider the inherent difficulties in enforcing a health standard designed to prevent diseases
caused by the cumulative effects of repeated overexposure to a harmful substance. The harmful
effect of any one incident of exposure to excessive concentrations of respirable dust is negligible
- - as the ALJ phrased it, a “drop in the bucket.” Thus, acceptance of Consol's argument would
mean that no violation of the respirable dust could ever be designated as significant and
substantial.” Consolidation Coal, 824 F.2d at 1085, at 1086.
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MSHA Inspector Archie Coburn,’ the issuing inspector, stated that he issued the citation
to Highland employee Tommy Witherspoon,'® while he was traveling through the number 4 unit,
upon smelling smoke in the air and investigating its source. Shown Exhibit P 3, which reflects
Citation Number 8501110, it was issued by him on August 12, 2010. Exhibit P 4, are his notes
related to that Citation. The smell prompted him to travel over to the 4C belt where he saw that

the belt was out of alignment and rubbing against the belt frame.'" Tr. 131, 141.

Inspector Coburn noted on his citation that the belt was “rub[bing] 6 belt frames.” That
is, for the belt, which is on a stand, or framing, and has top and bottom rollers, six of the belt
frames had the belt out of alignment where the belt was rubbing the belt frames. Tr. 136. With
the sections being 10 feet between each one, the affected area covered a distance of 60 feet. Tr.
137. Coburn found that the belt frames were beginning to become warm to the touch. He later
described that it was starting to get warm, that is, warm to the touch. Tr. 182. Thus, he agreed it
was not yet hot. He knew this by touching it with the back of his gloved hand. Tr. 138. Coburn
added that belt was cutting into the frame. Though he did not take measurements, he observed
that it had cut in a quarter to a half-inch and this was present at all six rubbing locations. Tr.

139. He estimated that the belt had been out of line for “at least 48 hours,” based on the location
of the face and crosscut 43. That is, his time estimate was made upon considering the location
where he found the problems as compared to where the unit’s mining had progressed to that
point in time. Persons would travel the 4C belt line. For example, the belt examiner would see it
twice a day and miners assigned to shoveling and cleaning that belt line would also see it. Tr.
141.

Coburn marked the “gravity” of the violation as reasonably likely to result in an injury or
illness, based upon mining continuing without the problem being corrected and then considering,
if an accident were to occur, that miners would be exposed to smoke inhalation and also the
possibility of a belt fire. Again, his concern was focused upon the belt continuing to rub into the
frame and with that, the frame would continue to become hotter. The Court notes that this is the

? Mr. Coburn has been an MSHA Inspector for more than 22 years. Tr. 126. He is also
the senior accident investigator for District 10. Tr. 126. His experience also includes private
employment with mining companies and he has both Kentucky mine foreman papers and his
“electric card,” meaning he holds the title “mechanic, electric.” Tr. 128.

' Keith Bellman (or “Bellmer”), the miners’ representative, was also with them, although
traveling on a separate golf cart. Tr. 134. Coburn was at the mine on that day to terminate
another citation he issued in connection with his EO1 inspection.

"It was the smell that first caught his attention, and the Inspector advised that he was
quite familiar with that particular odor, as he has encountered it before and therefore he
recognized it from his experience. Tr. 132. Having notice the odor, Coburn stopped the golf
cart style ride they were using during his inspection, and began to “hunt for the cause of the belt
rubbing.” Tr. 133.
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implicit concern addressed by the cited safety standard. Thus, the Inspector’s and the safety
standard’s concern is the risk of a belt fire or belt ignition. With such rubbing, eventually
shavings or, as they were also described, “ravelings” would come off the belt at the locations
where it was rubbing against the frame. They would then fall to the mine floor and their heat
could cause them to catch on fire. Tr. 144. The belt itself was fire retardant but not flame
retardant. Tr. 144 .

Placing this citation in context, there was some recent history with similar belt issues at
this mine. Inspector Coburn, who has lengthy experience inspecting this mine, has seen a belt
fire at this mine, the Highland 9. Tr. 144. In fact, Coburn saw a belt fire about 3 days prior to
the citation in issue. Tr. 145. At that time he had traveled up the same belt line, about 18
crosscuts'? inby from the location of the citation in issue presently, where he observed smoke in
the supply road, and discovered a fire in a “crossover.”"® The scoop operator was trying to locate
the source of the fire at that same moment. Tr. 1541. Coburn located the fire underneath the
bottom belt in the crossover. Tr. 147. An accumulation had built up at that location, where he
found a locked-up roller and a fire. Tr. 145. In using the term “fire,” Coburn meant observing
coal fines underneath the belt which were on fire, that is, burning. In fact, he found a 3 inch by 4
inch hole in the belt and he saw flames underneath the roller. Tr. 147. Analogizing the
condition to a fireplace, he observed both “embers” and a “short flame.” Tr. 148. Tommy
Witherspoon was also with Coburn on that earlier occasion and, at Coburn’s instruction, he went
back to tell others that a fire hose was needed. Tr. 148. Forty minutes elapsed from the time of
the detection of the smell and smoke to the time of extinguishing the fire. Tr. 151. Coburn’s
citation for this was marked “S&S,” but not as an unwarrantable failure. Tr. 173-174. Thus, in
neither the present instance, nor the instance three days’ earlier, did he mark the violations as
unwarrantable failures.

Having encountered the fire three days earlier, Coburn had a similar concern that the
most recent event could also develop into the same problem. Tr. 152. He marked the citation as
an injury or illness expected to result in lost work days or restricted duty because, if a fire were
to occur, miners inby would be affected by the smoke off the belt line. Also, if miners were
evacuating, as the secondary escapeway is only one crosscut over from the belt line, Coburn
stated that they would be exposed to smoke inhalation. Tr. 152. This is because there is
common air between the belt line and the escapeway. Tr. 154. Further, those arriving to deal
with such a fire would also be exposed to smoke inhalation. Tr. 153. Coburn listed that four
miners could be affected because some smoke would make its way to the face. This is so since
not all the smoke would go to the return regulator, as that is not a completely airtight device."

12 The crosscuts here were on 72.5 centers.

13 A crossover is a metal frame allowing miners to cross over the moving belt. In effect,
it is a bridge to allow them to cross the belt. Tr. 145.

'* The regulator or “air lock” is not air tight because the belt has to pass through it and the
(continued...)
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Therefore, in addition to those who would need to fight the fire, there would be the miner
operator or pinner, and the FCT" operator exposed. Coburn explained further that miners on
the left side would be exposed to smoke from such a fire.'® Tr. 155.

Coburn marked the violation as “moderate negligence” because the belt line is to be
checked frequently,'” including each time the belt is moved up.'® The rubbing here was on the
supply side road, which is the right side of the belt. Tr. 157. Although both sides of the belt are
to be examined, the right side is more easily viewed because the belt examiner travels on that
side. Tr. 158. When Coburn issued his citation, the belt would have last been examined on the
second shift, ( 4 p.m. to 1:30 a.m.), the night before. That would mean an examination occurred
at a time some 8 to 12 hours before the citation.' Tr. 159. Coburn did state that it was difficult
to rely upon the extent to which the belt had cut into the frame as a guide to assessing how long
the belt had been rubbing, because a mine may be using old framing and the cut may have been
from a prior occasion. Tr. 160. In any event, the Inspector could only note with certainty that
the belt was passing through cuts in the framing. He could not assess whether the frame cuts
themselves were old or new, as that would be difficult to determine. Tr. 161-162. Besides, old

'(...continued)
action of that belt movement can pull smoke in that direction. Tr. 156.

13 “FCT” refers to the Flexible Conveyor Train, and as its name implies, it is machinery
that literally has a, snake-like, flexible conveyor line trailing from the machine’s coal entry
point. It is part of the continuous haulage equipment and it allows coal to be conveyed, even
while the machine is being trammed. Tr. 914. The FCT is part of the continuous haulage unit
that actually dumps coal onto the low framing. From there, coal goes to the main belt. Tr. 329-
330.

' By comparison, those on the right side of the unit, because that is on the intake side,
get fresh air until they get over to the belt entry. Tr. 155.

'7 The belt is not required to be examined during the third shift because coal is not run
then. Tr. 159.

' The Inspector did not mark the violation as an “unwarrantable failure” because he took
into consideration that the belt examiner made an examination during the second shift, the night
before. It was possible that the unit was moved up after that exam and that the misalignment
occurred after that. Thus, it was possible that the misalignment was fairly recent, occurring after
the second shift belt exam. Tr. 172.

1 At this mine, miners go underground at 7 a.m. and coal production will typically start
around an hour later. Therefore, at the time Coburn issued his citation coal had been running for
about an hour. Tr. 166. Given this relatively short period of time since the belt was reactivated,
Coburn found the framing to be warm, but stated that it would have progressed to being hot as
the rubbing continued. Tr. 167.
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frame cuts or new, Coburn’s concern was the fact of the rubbing and the attendant friction and
heat. Tr. 163. Coburn did consider it to be a mitigating circumstance that the mine has
personnel that are to exam the belt line as a full-time duty.

Upon cross-examination, Coburn stated that he takes his notes at the time he encounters a
problem underground.”® These notes reflect the conditions he observes. Tr. 177. He agreed that
he puts important matters in his notes.”’ Tr. 177. However, Respondent’s Counsel pointed out
that the notes do not mention that the inspector smelled the burning odor nor do the notes reflect
seeing smoke. Tr. 177-178. Coburn’s explanation was that if he included everything that he
observed or smelled, all his time would be spent on note taking and not on conducting his
examination. Tr. 178. He added that in this instance the smoke was not of a degree that it was
filling up the belt entry or the supply road with smoke. Tr. 179. If the latter were to have
occurred, he would have marked it in his notes. Tr. 179-180. Further regarding his notes,
Coburn did not claim to have a perfect memory, nor that his note taking was perfect. Tr.216-

2% Inspector Coburn had not at that time examined the books, in which hazards such as
belt rubbing are to be reported, because he had planned to “make,” that is, to examine, the return
air courses later that day after terminating his earlier issued citation for insufficient fire outlets.
Tr. 168. It was while on his way to do those tasks that he came upon the belt smell and smoke
issue connected with this citation. The problem was abated by having a scoop move the framing
so that it was put back in alignment. This effort took about 20 minutes to perform. Tr. 169- 170.
In determining whether a violation of this nature is “S&S,” Coburn includes consideration of the
amount of shavings or ravelings he finds on the ground near the rubbing and from that, makes
inferences about how long the problem has continued. Tr. 175.

*! The Inspector was directed to Exhibits P 34 and 35, pertaining to Citation 8501142,
wherein he noted at page 5 of P 35 that smoke could be seen and smelled in the belt entry. Tr.
180. Thus, he did include that information in what arguably was a similar situation. Tr. 181.
Speaking to the apparent inconsistency that the Inspector’s notes mentioned smoke and odor in
one citation, but did not do so in this instance, he stated it was a matter of degree. In the present
situation he could smell the odor caused by the rubbing, but there was not enough smoke in the
air going towards the unit. In the other situation, there was enough smoke in the air and the
supply road and belt line. Tr. 209-211. Thus, noting it or not is dependent on the amount of
smoke he encounters; if it’s a small amount he will not note it, but if it’s more significant, he
will. Tr. 211. Because it was raised at length during cross-examination, the Court inquired of
Inspector Coburn if he was absolutely sure that there was smoke and odor connected with this
citation, despite the fact that his notes failed to record those, and the Inspector confirmed that
both were present. Tr. 220. Coburn noted that, if he hadn’t detected the smell, he never would
have gone up to the belt at all. He simply would have gone to the unit, terminated the citation on
the fire nozzle problem and proceeded to the return. Tr. 220. This explanation make sense.

The Court also comments that while Coburn’s notes were not perfect, it considers the credibility
of the Inspector’s testimony to be the critical determinant, not his note taking “grade.” Here, the
Court finds that Inspector Coburn was a credible witness.
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217. However, even if not recorded in his notes, reading the notes will jog his memory as to
other facts associated with his citations and orders. The Court finds that the Inspector was
credible in these assertions.

Given that Coburn’s admitted concern was an ignition and his agreement that one needs
oxygen, a heat source and fuel for that to happen, he was questioned about those elements.
He agreed there were no accumulations present around the cited area. He could not recall the
ignition temperature of loose or fine coal or coal dust. Tr. 185. Nor did he take the temperature
of the belt stand. Accordingly, Coburn was not contending that there was a likely ignition at that
time. However, he added that “if normal mining would have continued [with] the belt being out
of alignment, the temperature would increase along with the possibility of a fire.” Tr. 185.
(emphasis added). Coburn stated that the fuel source would be the belt itself, that is, the
ravelings as they came off the rubbing belt. Tr. 186. He stated that they would become hot
enough to start a fire upon falling on the mine floor. Tr. 186. However, he agreed that at the
time of the citation there were not yet belt shavings® present. Tr. 186.

Typically, Coburn informed, the belt structure is advanced twice a shift. Tr. 190. That is
a general statement, as many variables can affect advancement. In some instances the third shift
may advance the belt for the day shift. Therefore, if the belt were moved on the third shift, the
day shift would not become aware of any misalignment until they started work that morning,
around 7 to 8 a.m. Tr. 191. The last time a belt examiner would have performed his job prior to
the citation in issue would have been on the 2" shift on August 11" sometime in that afternoon,
between 4 p.m. to 12:00 a.m. Tr. 192. This does not tell the whole story however, as the
Inspector pointed out that the belt was out of alignment at the time they installed the frames.
Accordingly, its misaligned state could have been recognized at that time.

Referring to Coburn’s prior experience with a belt fire at this mine, as discussed earlier in
his testimony, the Inspector agreed that, per 30 C.F. R. § 50.2(h)(6), an “accident” includes an
unplanned fire, not extinguished within 10 minutes of its discovery. Such an event requires
reporting of the event to MSHA. Coburn agreed that earlier incident was not reported to MSHA,
nor was Highland cited for any such failure regarding that. Tr. 195-196.2 However, the

*2 Coburn described shavings as “part of the belt, part of the rubber” whereas the
ravelings “is actually out of the belt.” Ravelings come off the belt itself, though some may
become wrapped around the rollers or stay on the belt. Tr. 187. That the problem had not
reached the point that a fire was imminent at that time, does not mean a serious problem would
not have developed.

¥ Trying to show the relative lack of seriousness of that event, Respondent’s Counsel
obtained the Inspector’s agreement that no miners were escaping the mine because of a belt fire.
Tr. 196. However, Inspector Coburn did not retreat from his assertion that four miners could
have been affected. The particular individuals affected would vary, depending on the
circumstances at the time a fire started. For example, if a fire were on the return side, there
(continued...)
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Inspector did not agree that the entire incident was resolved by the time he arrived at the scene of
the event. He added that MSHA has encountered mine fires that have gone back against the
intake air for thousands of feet.** Tr. 201.

Coburn stated that the belt’s ignition temperature would be lower if it became unraveled
or had shavings coming off it. Tr. 202. As noted, the belt, being flame retardant, provides less
protection than the newer, flame resistant belts. Tr. 203. The “ravelings” are cords that are
within the belt. Tr. 203. Those cords are made of nylon thread. The Inspector added that he has
seen belt shavings and belt ravelings catch fire. Tr. 204. Any smoke that did make it past the
regulator would travel up to the three entries. Tr. 208. From there, it would continue to the last
open crosscut. In terms of the approximate 20 percent that will get past the regulator, Coburn
expressed that such an amount is a sufficient amount to cause concern because, with any smoke
going up to the unit, there will be carbon monoxide traveling with it. Tr. 213. However, Coburn
agreed that, at the time of his citation, no CO monitor had alarmed. Tr. 214.

Thomas Witherspoon testified for the Respondent regarding on this matter. He has been
working in coal mining for some 21 years. Tr. 957. He has his mine foreman papers and is
familiar with the way belt exams are performed. Tr. 958. Shown Ex. P 3, Citation No.
8501110, Witherspoon stated that he remembered the event and that he was with Inspector
Coburn on that day. Tr. 959. They traveled to the mouth of the unit and then were in the belt
line, having traveled some 2000 feet or so before arriving at the No. 4 C belt entry. Tr. 962.
Once in the belt entry, they traveled some 50 crosscuts before reaching the section. Tr. 963.
Thus, Witherspoon contended that he and Inspector Coburn were traveling down the belt entry
so that the Inspector could examine the 4C belt entry. Tr. 963. This examination is done by
walking or using a golf cart. Tr. 963. He stated that no smell or odor caused them to use that

3(...continued)
would be the roof bolter, the flexible conveyor train (“FCT”) operator, and the scoop man. In
the event the FCT were on the right side, there would be the section foreman and a mechanic
exposed. Tr. 197. Coburn summed up that the minimum number exposed would be the roof bolt
operators, the miner operator and the FCT operator. Tr. 198. They would be located about 800
to 900 feet away from the condition cited. Tr. 198. The smoke from such a fire would be going
inby to the unit. Tr. 198. While, in theory, all smoke should be directed to the return air lock,
that device does not stop all smoke, as there must be an opening sufficient for the coal laden belt
to pass. Tr. 199. Coburn could only make a guess as to the amount of smoke that would make
its way through the return air lock, but it was his view that somewhere in the neighborhood of 20
percent of the smoke would make it past the air lock. Tr. 200.

* He acknowledged that in this instance he did not find any problem with the air lock,

that the area was rock dusted, and that he found no noxious gases with his spotter device, nor
methane problems. Tr. 201.
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belt entry. Tr. 964. Shown Inspector Coburn’s notes from that August 12" event, Witherspoon®
agreed that the Inspector’s notes do not reflect anything about being in another entry and then
going over to the 4C belt because of any smell or smoke. Tr. 965. Accordingly, Respondent
disputes Inspector Coburn’s version of the events leading to the discovery of the admitted
violation.

As the two proceeded down the belt line, Witherspoon stated that the Inspector saw an
area where the belt was running out of alignment and he noted that condition as well. Tr. 966.
However, Witherspoon stated there was no smoke, nor smell, present. Tr. 966-967. Nor did he,
Witherspoon, see any accumulations of combustible material, nor belt fraying, nor belt shavings,
or coal dust or coal accumulations. Further, he stated that the area was well rock-dusted. Tr.
967.

Witherspoon did acknowledge that the roller in issue was “a little warm, you know.” Tr.
968. Still, he expressed that one could hold it bare-handed without receiving a burn. Tr. 968. In
fact, Witherspoon stated that he touched the belt framing while the belt was moving and it was
not even hot at that time. Tr. 970. He did not disagree that there was a violation. Rather, his
dispute was with the S&S designation. While he admitted that the framing was warm, as just
noted, he reiterated that the area was well rock-dusted and there was no fuel for the “fire
triangle” of fuel, oxygen and heat. Tr. 971. Mr. Witherspoon also stated that no belt examiner
had yet been through the area at the time the violation was discovered.”® Tr. 973. Based on his
familiarity with the belt examiner inspections, he figured no examiner would be there until ““at
least around 10:00.” Tr. 974. Witherspoon believed that the examiner would have spotted the
problem. Tr. 974. Such an exam occurs once per shift. Tr. 982.

Mr. Witherspoon also took issue with the idea that four persons would be affected,
believing that only one person, the belt examiner, would be affected. Tr. 975. Witherspoon
agreed that four persons would be on the left side, but that they would be towards the middle of
the unit. Tr. 976. He did not believe that smoke would make its way to the unit because of the
air lock and the return brattice line and intake brattice line. With those devices, air that is

> Witherspoon stated that Inspector Coburn mistakenly referred to him as Watkins,
because both have the given name of Tommy. Tr. 964.

26 Witherspoon stated that he knew this because, “once you get in on the belt line, there’s
examination pads, like pieces of belt that they will have hanging every so often, and they will put
their ‘DTIs’, dates, times and initials on it, you know, proving that they have been down the
belt.” Tr. 973. At first, Witherspoon stated that distance for these examination pads would vary
from mine to mine. When asked about Highland’s practice, he said it would be every 10 to 15
crosscuts. Tr. 993. Witherspoon then stated that there could be instances when one would put
up additional DTI boards, such as if there were a “bad area.” Tr. 994. He then retreated from
that admission, stating that #e would not put up an additional board, but others might do so. Tr.
994-995.
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coming down the belt line travels to the regulator. Tr. 976-977. Nor did Mr. Witherspoon
believe that the negligence should be marked as moderate for this violation.”” This was because
the belt examiner had not been to that area yet. While the belts are started up around 6:00 a.m.,
coal is not dumped on them until around 8:00. Tr. 978.

Witherspoon agreed that the 4C belt line is adjacent to the supply road and that they run
parallel to one another. Tr. 979. As to whether the two have common air, Witherspoon stated
“they are both moving in the same area,” a response meaning “yes.” Tr. 979. He agreed that
there would be at least four people traveling in the supply road. Tr. 979. When asked if 100%
of the air goes through the regulator, Witherspoon said it is supposed to work that way. Tr. 979.
Thus, he contended that air will not make its way through the gap in the regulator where the coal
moves along the belt, nor did he agree that the gap is about four feet wide. Tr. 980.

Mr. Witherspoon also did admit that the frames, which are about 10 feet apart, were
being rubbed in about six different locations. Tr. 982. When asked if he saw that the belt had
begun to cut into the belt frames, Witherspoon responded that “I observed where the belt was
rubbing into the frames is what I observed.” Tr. 982. However, noting that such frames are
reused, he maintained this was occurring in an area where there had been cutting from earlier
times. As he had earlier in his testimony referred to rust as an indicator that belt cutting into the
frame was old, rather than new, the Court inquired whether he saw rust around the areas of belt
cutting here. To that query, Witherspoon responded “I don 't recall.” Tr. 992 (emphasis added).”
Tr. 982. He also maintained that if the rubbing had continued, it might not necessarily grow
hotter, as the belt may ease back over to its correct position. Tr. 983. As to whether he has ever
seen a belt cutting into the belt framing, Witherspoon informed, “Not¢ that I can recall.” Tr. 984
(emphasis added). He did acknowledge that he has seen a belt worn and seen shavings that fall
off it where it has been rubbing. Tr. 984.

It would be fair to state that Mr. Witherspoon had several areas of disagreement with
Inspector Coburn’s recounting. For example, while he admitted that Coburn called an event
which occurred three days earlier, a “belt fire,” he did not agree with that description because he

7 On the subject of moderate negligence, Witherspoon’s view was this meant “You
should - - might have should have known about it.” Tr. 988.

* The Court would note that in the 2 ¥ years it has been hearing cases, it is routinely
asserted by mine operators, when belts are observed to be cutting into frames, that these cuts
were from earlier events, as the stands are reused. But there must be some occasions when belts
cutting into frames is a first occurrence. As it comes up so often, it may be helpful for Inspectors
to take note of signs as to whether the cuts show indications of being new, or not, as the case
may be. In this instance, the issues can be resolved apart from this.

35 FMSHRC Page 233



never saw flames, or a fire.” Tr. 987. In response to questions from the Court, Witherspoon
admitted that when one comes upon a warm roller “you need to take care of it.” However, his
first expression of the motivation to take care of it was that it can impact production if the belt
then pulls apart. Tr. 989. In fact, apart from his concerns over the impact upon production,
Witherspoon then advised, “Well, I wouldn’t have been afraid to walk off from it.”” Tr. 990. In
fact, if he never got around to fixing the problem that day and went home without correcting it, it
“[w]ouldn’t bother me.” Tr. 991. The Court considers these responses to be informative on both
the S&S and negligence issues.

Respondent’s Contentions.

As noted, Highland concedes that the standard was violated here. However, it disputes
the significant and substantial (“S&S”) designation, that four miners would be affected by it, and
that the violation resulted from “moderate negligence.” R’s Br. at 3. In support of its position,
Highland points out that the Inspector’s notes do not mention smelling a rubbing belt, nor
observing smoke, though his testimony described those conditions.’® As for the Inspector’s
testimony that the belt stands had half-inch cuts, the Inspector agreed that those cuts could have
occurred from earlier damage, as the stands are moved and reused. Even if the cuts were new,
Respondent maintains that belt and structure rubbing contacts were “well beyond where any
combustible material may accumulate.” R’s Br. at 3-4. The Respondent also asserts that the
Inspector’s estimate of the length of time the belt had been misaligned, 48 hours, is suspect.
Respondent maintains that, as the belt is examined every production shift, and as the belt books
did not note such an issue, the condition would not have been present for such an extended
period, as the Inspector suggested. Further, as the temperature of the stand was only starting to
become warm, the condition was likely a new development. When the Inspector found the
problem, the belt examiner had not yet been to that area, but was scheduled to arrive not long
after the citation was issued. R’s Br. at 6.

Respondent also notes that the Inspector referred to the possibility that a belt fire could
ensue if the condition remained uncorrected and it contends that does not satisfy the S&S
standard, as that description means a fire was not “reasonably likely to occur.” R’s Br. at 8.
The Inspector agreed that there were no accumulations of combustible material, such as coal or
belt shavings, at the time of the Citation’s issuance. In addition, the Respondent challenges
Inspector Coburn’s listing that four persons could be affected, because the citation refers to the
number affected, not “the number that ‘could’, ‘may’ or ‘might’ be affected.” R’s Br. at 8.
Those individuals were some 800 to 900 feet away and the air lock was between their location
and the cited condition. Accordingly, Respondent maintains that the air lock would have
directed any smoke from a belt event to the return.

* Mr. Witherspoon was with Inspector Coburn when that citation was issued. Tr. 987.

3 The Court has already commented upon this putative deficiency. Inspector Coburn
was credible.
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The Secretary’s Contentions.

The Secretary notes that the Inspector’s findings were based upon the assumption of
continued normal mining operations and assuming that the condition was not corrected. The
Inspector believed that a belt fire was possible, as the frame continued to heat up, and with belt
shavings igniting, from the frictional heat. The Inspector’s concern was not simply anecdotal;
upon observing smoke in a supply road at this mine just three days prior to this matter, he
investigated further and found a belt fire.

The Secretary also points out that there is no dispute that the belt was out of alignment
and that it was rubbing the belt frame at six different locations. Just as in the previous belt
rubbing condition he had observed three days prior, the belt was both out of alignment and
rubbing against the belt framing. In time, that friction would create belt shavings, those shavings
would accumulate and, as the shavings are combustible, at some point they would ignite. It adds
that it must not be forgotten that at the time the condition was observed, the belt was running
coal.

As to the number of miners potentially affected, the Inspector did identify the four miners
on the return side but he also named the miners who would be called to deal with any belt fire
and miners escaping through the adjacent supply road, which also served as a secondary
escapeway. Although the Secretary acknowledges that Highland’s Witherspoon testified to the
absence of accumulations of combustible materials and that the area was well rockdusted and
had no bad rollers, the same witness conceded that the shavings are themselves a combustion
source. Further, the Secretary observes that the belt frame had already started to heat up at the
time it was cited and this had developed even though coal had been running for only about an
hour. Sec. Br. at 14-15. As for the contention that the regulator would whisk any smoke from a
fire into the return, the Secretary notes that the Inspector advised that not all of such smoke is so
directed and accordingly some smoke would find its way to the working section. Id. at 15.
Further, the Inspector noted that miners escaping on the adjacent supply road and any fire
fighting crew would also be affected, if there were a belt fire. In terms of negligence, it was the
Inspector’s view that the problem had existed for at least 48 hours and therefore the operator
should have been aware of the issue. Still, as the operator was conducting exams in the area and
because he believed the mine was not ignoring the problem, he assessed the violation to be
moderate.

Based on these considerations, the Secretary’s position is that its proposed assessment of

$1,304.00 is reasonable and serves as an effective deterrent, although a higher penalty could be
supported. Sec. Br. at 16.
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The Court’s Conclusions regarding Citation No. 8501110.

The Court concludes that this violation was S&S and that the negligence was moderate.
The Respondent has referred to the Inspector’s statement of the possibility that a belt fire could
ensue if the condition remained uncorrected, and that such a statement does not satisfy the S&S
standard, as that description means a fire was not “reasonably likely to occur.” R’s Br. at 8.
The Court views that as an inaccurate characterization of the law and the Inspector’s expression.
Given that the violation was conceded and the discrete safety hazard of a belt related fire is not
disputed, it is the third Mathies element that is in issue: whether it was established that there was
a reasonable likelihood that the hazard contributed to will result in an injury.’’ The Court adopts
Inspector Coburn’s recounting of the events, including the circumstances leading up to the
discovery of the problem. It also takes into account, the Inspector’s view as to whether the
condition was S&S. Even if it declines™ to find that the belt had been out of line for “at least 48
hours,” the condition was S&S. Inspector Coburn was not contending that there was a likely
ignition at the time he found the violation. However, he added that “if normal mining would
have continued [with] the belt being out of alignment, the temperature would increase along with
the possibility of a fire.” Tr. 185. Also, as the Inspector pointed out, the belt was out of
alignment at the time they installed the frames. Tr. 193. That assertion was not disputed.

The Court finds the third element present because the condition was already warm at the
time the violation was discovered and there was no certain time established when the next
examiner would arrive at the location nor whether it would be noticed, or at least attended to,
during that examination. Recall that Mr. Witherspoon stated that he would have had no problem
with to walk off from it, even if that meant never getting around to fixing the problem that day
and he went home without correcting it. As he said, it wouldn’t bother him. Therefore, the
continuation of “normal mining operations” might be to continue running coal. Last, the fact
that they were running coal at the time the violation was established, along with the fact that the
condition was already warm when discovered, must be borne in mind. In the Court’s view,
Respondent’s position comes too close to applying, in effect, an imminent danger test to sustain

31 The fourth Mathies element was not really in dispute here either. The arguments
surrounding that element were over the number of miners who would be affected. Persons
would travel the 4C belt line. For example, the belt examiner would see it twice a day and
miners assigned to shoveling and cleaning that belt line would also see it. Tr. 141. Even ifit
were only one miner, that would satisfy the last element because there is no genuine dispute that
a reasonably serious injury could result, if a fire were to have occurred.

32 This is not to state that the Court declines to adopt the Inspector’s view, which as noted
was based on the location of the face and crosscut 43, that is, the location where he found the
problems as compared to where the unit’s mining had progressed to at that point in time. It is
simply not necessary to find that the condition existed for 48 hours in order to determine if the
violation was S&S.
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an S&S finding. Nor were the expressed concerns of the Inspector purely hypothetical. It was
only three days prior to this citation that Inspector Coburn encountered a belt fire at this mine.
Understandably, the Inspector had a similar concern that this violation could develop into the
same problem.

Accordingly, the admitted violation is found to be S&S, of moderate negligence and a
civil penalty of $1,304.00 is assessed.

Citation No. 8501126.

Inspector Coburn’s testimony also involved Citation Number 8501126, issued August 21,
2010. Tr. 221, Exhibit P-7, and Exhibit 8. The citation was issued for exceeding the permissible
noise exposure level. Respondent contests the fact of violation and, alternatively, the S&S
finding, the negligence determination, and the number of miners affected.

On the date of the citation’s issuance, Coburn was doing a noise survey at the number 4
unit, as part of a diesel survey on the equipment outby. Such a survey is, as one would expect,
conducted to measure the amount of noise miners are exposed to, and it is made, once a year, on
a portal-to-portal basis. Tr. 223. In this instance, Coburn was surveying noise for all the
personnel on the unit. A total of 7 miners were surveyed then. Upon opening the noise meters,
the Inspector found that one miner, the continuous miner operator, as reflected in his dosimeter’s
readings, was exposed to 149 percent that day.*®> Tr. 225. In contrast, the maximum permitted
exposure is 132 percent. Noise recorded on the noise dosimeter is calculated on a time-weighted
average , meaning that the calculation is based on the exposure over the time of the whole shift.
Tr. 225.

With that finding, Coburn cited Highland for a violation of 30 C.F.R. § 62.130(a), which
is entitled “Permissible exposure level,” and which provides: “(a) The mine operator must assure
that no miner is exposed during any work shift to noise that exceeds the permissible exposure
level. If during any work shift a miner's noise exposure exceeds the permissible exposure level,
the mine operator must use all feasible engineering and administrative controls to reduce the
miner's noise exposure to the permissible exposure level, and enroll the miner in a hearing
conservation program that complies with § 62.150 of this part. When a mine operator uses
administrative controls to reduce a miner's exposure, the mine operator must post the procedures
for such controls on the mine bulletin board and provide a copy to the affected miner.”

Even if a given miner is wearing ear protection which reduces exposure to noise, if the
maximum amount is exceeded, there is still a violation. Tr. 231. Thus, in terms of whether there

3 The devices, of which the Inspector brought eight of them to the mine that day, were
calibrated by him prior to the day of testing. A sound level meter calibrator advises him if a
machine passed the calibration. Tr. 228-229. Highland does not challenge the accuracy of the
noise level readings.
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is a violation, the fact that a miner is wearing some noise reduction device, such as ear plugs,
does not affect the determination of whether there is a violation. Tr. 232. However, wearing
such plugs can impact the inspector’s finding of whether it is S&S. Tr. 232. In this instance, to
abate the noise violation, Coburn required that the continuous miner operator wear ear plugs,
even though he was wearing them anyway.** Tr. 234. But, the mine also had to determine the
source of the excessive noise and fix the equipment itself to make it compliant again. In this
instance the mine learned that the defect was a loose conveyor chain on the continuous miner
that was the cause of the noise problem. Tr. 234. Accordingly, once a violation occurs, the
operator must determine its source and make corrective action. MSHA then returns and retests
the individual. Tr. 238. In this instance the mine’s corrective action brought the noise level
down to 125 percent. Tr. 239.

Coburn stated that he marked the violation as being “reasonably likely” because, even
where a miner is wearing ear plugs, the noise vibrations are still impacting him through his bone
structure and hearing loss will result.®> Coburn also marked the violation as “permanently
disabling” because the loss of hearing is permanent. Tr. 237. The Inspector had no information
to allow him to determine how long the excessive noise problem had existed prior to the issuance
of his citation. Tr. 240. He listed the number of miners affected as 2 because the equipment
would be used on two shifts.*® Tr. 241.

** The overexposed miner was identified as Allen Rigney. Tr. 245. The Court finds as
fact that the device was correctly attached on that miner. Tr. 247-248. Coburn also checks
periodically during a test to make sure that the device remains correctly attached. Tr. 249.
Inspector Coburn agreed that miner Rigney does routinely wear hearing protection. Tr. 251.

% Respondent’s Counsel objected to Coburn’s claim about vibration still causing hearing
loss, regardless of the wearing of ear plugs, on the basis that there was no foundation of the basis
for that claim. Tr. 235. While tentatively allowed, a ruling on that objection was deferred,
pending development of the record on that objection and subject to cross-examination. Tr. 235.
As it developed in his further testimony, Coburn stated that he learned about the effect of
vibrations on hearing loss from his MSHA training and also from his becoming a licensed
hearing aid dealer in Kentucky. Tr. 236. The Court finds that it is not necessary to rule on the
vibration claim and that delving into that would simply muddle the issues to be resolved.

3% On cross-examination, Coburn stated that he did review the mine file, looking at dust
and noise, before the start of his inspection. Tr. 243. This review was not made on the day of
his conducting the noise tests, but rather before that day. Tr. 243. He believed that review
occurred in the first part of June of that year. Tr. 244. He could not recall from that review
noting any prior noise problems being recorded. That is, he could not recall reading of any
history of noise problems. Tr.244. Given that, Respondent’s Counsel suggested that the
violation could be characterized as a “one time event,” but Coburn’s perspective was somewhat
at odds with that description, noting that injury from noise accumulates over time, not from a
single overexposure. Tr. 244. However, he conceded that he had no knowledge of prior noise

(continued...)
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Questioned about MSHA'’s policy manual regarding noise violations, (Exhibit R-1, page
15 from MSHA’s Program Policy Manual, Volume III, question 3, Section 62.13) and also about
the agency’s determination of whether such a violation is “S&S,” Respondent’s Counsel read
into the record from that source that “if miners are overexposed to the PEL, a citation will not be
S&S if [the mine operator] provide[s] miners with proper hearing protection and it is being
worn.” Tr. 252-253. The Court noted that the document Respondent’s Counsel offered was
dated February 12, 2012. Therefore, among other considerations in determining if a violation is
S&S, it was not clear if that language was in effect at the time the citation was issued, in 2010.

On other aspects of the cross-examination, counsel questioned why the Inspector’s
dosimeter didn’t record a violation, as he was in close proximity to the miner operator. The
Inspector explained that he was only taking a sound level meter reading, not a time-weighted
average. Thus, his sound check was only an “instant” check. He did several such “instant”
checks. Tr.256-257. Some of those instant checks were done for the continuous miner. For
example, one check recorded 100 DBA. Four such checks of the continuous miner were made
on August 21, 2010 and each of those recorded results that were within acceptable parameters.
Tr. 259. In terms of how long the source of the excessive noise had been continuing, Coburn did
not know. It could have been a recent development or it might have been that way for two
months. Tr. 266. A loose conveyor chain, the source of the excessive noise in this case, is active
when cutting is occurring. Tr. 266. Coburn did not investigate whether Highland had used all
feasible engineering controls to reduce the miner’s exposure to noise, but the Court notes that
this is beside the point because the noise level was exceeded and the source of the noise was later
determined. Tr. 269-271.

On the issue of whether MSHA’s policy is that a violation should not be listed as “S&S”
if the miner is wearing hearing protection, Coburn stated that, at least in 2003, the policy was
that all hearing citations were to be cited as S&S. Tr. 273. Ultimately, Coburn stated that the
decision to list a violation as “S&S” or not, is up to the issuing inspector’s discretion. Tr. 274.
Coburn’s explanation for listing the violation as “S&S” was that he looks “at the overall bigger
picture.” From his perspective, even though the miner operator was wearing ear plugs, he was
still exposed to the continuous vibration from it. Thus, he was motivated by the long term ill
effects from the noise vibration, a result which occurs whether ear plugs are being worn or not.
Tr. 275. The Court commented that its evaluation of the gravity would not consider what might
have happened, noise-wise, to the person operating the miner on the next shift. Tr. 278.

Regarding the MSHA policy manual referenced by Respondent’s Counsel, and its
reference that a violation should not be deemed S&S if the miner has proper hearing protection,
Coburn stated that this requires protection which has been properly fitted by an audiologist or
some other individual fitting. The problem is that the plugs used by the miner in this instance
were not custom fitted. Tr. 283. Therefore, Coburn could not opine whether the miner in fact

3%(...continued)
problems at Highland mine and he agreed that only one of the seven miners tested had results
exceeding the maximum permitted exposure level. Tr. 245.
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In addition to the above matters, the parties may present any other arguments deemed
appropriate in support of their respective positions. A post-oral argument briefing schedule will
be established at the oral argument.

/s/ Jerold Feldman
Jerold Feldman
Administrative Law Judge

Distribution (by regular mail and electronic mail):

Matt S. Shepherd, Esq., Office of the Solicitor, U.S. Department of Labor, 618 Church Street,
Suite 230, Nashville, TN 37219-2456

Adam K. Spease, Esq., Miller Wells, 710 W. Main Street, 4™ Floor, Louisville, KY 40202
Mason L. Miller, Esq., 300 E. Main Street, Suite 360, Lexington, KY 40507

Daniel Z. Zaluski, Esq., 407 Brown Road, Madisonville, KY 42431

Tony Oppegard, Esq., P.O. Box 22446, Lexington, KY 40522

Wes Addington, Esq., Appalachian Citizens Law Center, 317 Main Street, Whitesburg, KY
41858
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